IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AUSTIN R DUTTON, JR and
LINDA G DUTTON, Husband and :
Wfe, : ClVIL ACTI ON

Plaintiffs,
NO. 97-3354
V.

BUCKI NGHAM TOWNSHI P

BUCKI NGHAM TOMSHI P BOARD

OF SUPERVI SORS, BUCKI NGHAM
TOMSHI P ZONI NG HEARI NG

BOARD, BEVERLY C. CURTI N,

BUCKI NGHAM TOMSHI P POLI CE :
DEPARTMENT, JEFFERY T. LUKENS :
and DAFYDD P. JONES :

Def endant s.
Gawt hrop , J. Novenber , 1997

MEMORANDUM

Plaintiffs, Austin and Linda Dutton, have filed a nine-count
conpl aint alleging violations of federal civil rights statutes
and sundry state | aws based upon an allegedly discrimnatory
zoni ng ordi nance which regul ates the operations of a dog kennel
on their property. Naned as defendants are Bucki ngham Townshi p,
Bucki ngham Townshi p Board of Supervisors, and Bucki ngham Townshi p
Zoni ng Hearing Board, as well as individual defendants, Jeffery
Lukens and Dafydd Jones, neighbors of the plaintiff, and Beverly
Curtin, the Bucki ngham Townshi p Manager. This court has federal -
guestion jurisdiction. 28 U S C § 1331.

Before the court is the Fed. R Cv.P. 12(b)(6) Mtion to



Di sm ss of defendants Lukens and Jones asserting that there is no
state action and thus the federal civil rights statutes, 42

U S.C 88 1983, 1985(3), 1986 and 1988, cannot be invoked.
Plaintiffs concede that Lukens and Jones are private individuals,

but argue that they should be state actors since they acted in

conspiracy with the other state-actor defendants. | disagree,
and upon the follow ng reasoning, | shall grant the notion to
di sm ss.

Backqgr ound

Plaintiffs, Austin and Linda Dutton, reside on an 11-plus
acre property |ocated in Bucki ngham Townshi p, Bucks County, where
they breed rottweil er dogs, which they show in breeding and
obedi ence-trial conpetitions. Shortly after the Duttons noved
onto their property, Lukens and Jones, who were nei ghbors of the
Duttons, prepared a petition, which they signed along with 18
ot her nei ghbors, expressing concerns about the dangers posed by
t he dogs, and asking that the Townshi p Supervisors and Townshi p
Manager Beverly Curtin anend the Township zoning ordi nances, to
abate their canine concerns. Defendants sent Curtin this
petition, along with a letter and a proposed zoni ng anendnent.

Plaintiffs allege that the petition and letter included
fal se and defamatory statenents, that, together with defendants’
strong influence with the Townshi p, caused the Supervisors to
enact discrimnatory ordi nances designed to thwart their dog

kennel operations, creating such onerous conditions that they
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woul d have no choice but to sell their property to Lukens.
According to plaintiffs, this was all done in a conspiracy anong
Lukens and Jones and the other defendants.

Plaintiffs aver that the conspiracy was not nerely
verbal. They say that Lukens dunped a “huge pile of manure | aden
soil directly on the property line . . . resulting in a horrible
odor and flies,” and that Lukens held a turkey at the fence to
bait plaintiffs’ dogs, thereby to videotape the dogs in a state
of agitation. (Conpl. 1Y 49, 73.)

Plaintiffs also aver that Curtin resigned as Bucki ngham
Townshi p Manager and joined Heritage Devel opnent Conpany, an

entity that previously negotiated the purchase of the Duttons’

property.

1. Standard of Revi ew

The purpose of a Rule 12(b)(6) notion is to test the | egal

sufficiency of a conplaint. See Strumv. Cark, 835 F.2d 1009,

1011 (3d Gr. 1987). 1In so doing, the court nust “consider only
those facts alleged in the conplaint and accept all of the

all egations as true,” ALA Inc. v. CCAIR Inc., 29 F.3d 855, 859

(3d Gr. 1994), and nust viewthemin the |light nost favorable to

t he non-noving party. See Rocks v. Gty of Phil adel phia, 868

F.2d 644, 645 (3d Cr. 1989). D smissal is appropriate only when
it appears that plaintiff can prove no set of facts in support of

his claimwhich would entitle himto relief. See Conely v.

G bson, 355 U. S. 41, 45-46 (1957). Moreover, in deciding a
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notion to dismss, the district court is “not required to accept
| egal conclusions either alleged or inferred fromthe pl eaded

facts.” Kost v. Kokakiewicz, 1 F.3d 176, 183 (3d Cr. 1993).

[11. Discussion

To state a claimunder 8§ 1983, plaintiffs “nust allege the
violation of a right secured by the Constitution and | aws of the
United States, and nmust show that the alleged deprivation was
committed by a person acting under color of state law.” West v.
Atkins, 487 U S. 42, 48 (citations omtted); 42 U S.C. § 1983.

At i1ssue here is the second requirenent of a 8§ 1983 claim that
is, whether Lukens and Jones were acting under color of state

| aw. Even when viewi ng the factual allegations of the conpl aint
as true and in a light nost favorable to plaintiff, I find that
the conplaint fails to nake out the el enent of state action.

Under Color of State Law

For a non-state party to be deened acting under col or of
state law, he or she nust be a “wllful participant in joint

activity with the State or its agent.” Adickes v. S.H Kress &

Co., 398 U. S. 144, 152 (1970). This test for determning state
action requires a showi ng of conspiratorial or other concerted

action. See Dennis v. Sparks, 449 U S. 24, 27-28 (1980) (holding

that a private party linked to a judge in corrupt conspiracy is

deenmed a state actor); see also Glbert v. Feld, 788 F. Supp. 854,

859 (E.D. Pa. 1992) (discussing the conspiracy test for state

action).



Al though a 8§ 1983 action against a nunicipality is not

subj ect to hei ghtened pl eadi ng standards, Leathernman v. Terrant

County Narcotics Intelligence & Coordination Unit, 507 U S. 163

(1993), a conplaint alleging conspiracy nust still “plead with
particularity the circunstance of the alleged wongdoing.” Rose

v. Bartle, 871 F.2d 331, 366 (3d G r. 1989)(quoting Kal manovitz

V. G Heilman Brewing Co., 595 F. Supp. 1385, 1401 (D.Del. 1984));
see also Cap v. Hartman, C v. No. 95-5871, 1996 W. 266701 at *3

(E.D. Pa. May 9, 1996). Indeed, “[o]nly allegations of
conspiracy which are particularized, such as those addressing the
period of the conspiracy, the object of the conspiracy, and
certain action of the alleged conspirators taken to achieve that
purpose wll be deened sufficient . . . .7 [|d.

Here, plaintiffs repeatedly use the word “conspiracy” in
their conplaint; however, they do not allege facts sufficient to
meke that word anything nore than a conclusory | abel. That
def endants petitioned the zoning board and that they allegedly
di ssem nated false information about plaintiffs’ activities is

not enough to infer that a conspiracy existed. See Scott v.

Geenville County, 716 F.2d 1409, 1424 (4th Gr. 1983) (“Even

overtly biased citizens who wite letters, speak up at public
nmeetings, or even express their prejudices in private neetings
with public officials without conspiring a joint plan of action
are not conspiring with those officials in a way that subjects

themto 8 1983 liability.”); see also Glbert, 788 F. Supp. at 860

(“A conspiracy cannot exist, for purposes of § 1983, where the



public officials are unaware of the violative nature of their
actions due to the m srepresentations of the private parties.”).
None of the facts defendants alleged |eads to the concl usion that
an agreenent existed anong Jones, Lukens, and the Township. See

Spencer v. Steinman, 968 F. Supp. 1011, 1020 (E.D. Pa.

1997) (“Agreenent is the sine qua non of a conspiracy.”).
I nstead, plaintiffs present a scenario in which influential

nei ghbors were able to persuade the Townshi p zoning officers to

respond to their concerns. One does, after all, have the right
“to petition the Governnent for a redress of grievances.” U S.
CONST. anmend. |I.

The crux of plaintiffs’ allegations is that Lukens and Jones

were able to influence the Townshi p; however, influence does not

equate with conspiracy. See Culebras Enterprises Corp. v. Rivera
Ri os, 813 F.2d 506, 519 (1st Cr. 1987)(“Sonething nore .

t han sinple endorsenent and encouragenent of |egislation that
turns out to be unconstitutional is a necessary elenent of a
section 1983 cl ai m based upon a conspiracy theory.”). There are
al so all egations that Lukens and Jones harassed plaintiffs, which
may well be violations of state |aws, but they do not anpbunt to a
conspiracy. |In short, there is no basis to infer that

def endants’ alleged influence and harassnent were grounded in a
conspiracy. Thus, viewed in terns of conspiracy theory, the 8§
1983 claimstated agai nst the private-party defendants, Lukens

and Jones, is insufficient.



